VIRGINTA:

IN THE CIRCUIT COURT OF FAIRFAX COUNTY

IN RE: APRIL 15, 2015 DECISION OF THE

BOARD OF ZONING APPEALS OF

FAIRFAX COUNTY, VIRGINIA CASE NO. CL 2015-06455
(BZA Appeal Application A 2012-HM-020)

REPLY BRIEF IN SUPPORT OF
PETITIONERS’ MOTION FOR SUMMARY JUDGMENT

The Petitioners, Michael and Susan Hurley, et al. (“the Adjacent Owners”), reply as
follows to the Memorandum in Opposition to Motion for Summary Judgment filed by Respondent
RN Golf Management, LLC (“RN Golf™):

L RN Golf cannot escape the import of Vulcan: it was not aggrieved by the Zoning

Administrator’s Letter, which was unrelated to any pending application and

pertained to the speculative “potential for redevelopment of the property to uses
other than a golf course.”

RN Golf concedes that it could appeal to the BZA only if it was “aggrieved” by the Zoning
Administrator’s Letter. (See Resp’t’s Mem. Opp’n Summ. J. 6.) But RN Golf discounts the
Supreme Court’s most pertinent decision on the issue, Vulcan Materials Co. v. Bd. of Supervisors,
248 Va. 18, 24, 445 S.E.2d 97, 100 (1994). Contrary to RN Golf’s analysis, Vulcan did not turn
on the informality of the original advice, which the landowner did not appeal, or on the fact that it
pertained to the process for approving the proposed quarry, rather than whether the use was
permitted. There was no question that Vulcan, the owner, was told unequivocally that it would
have to obtain plan approval from the local board of supervisors, not the planning director. The
Supreme Court held that Vulcan “had no adequate or available administrative remedy” at that
time, however—not because of the substance or form of the communication, but because it was
rendered before Vulcan filed a specific application. 248 Va. at 24, 445 S.E.2d at 100. RN Golf

cites not a single court decision rejecting Vulcan or limiting its impact on future uses of land.



Other circuit courts have applied Vulcan consistently with this analysis.' In Orion
Sporting Group, LLC v. Bd. of Supervisors, 66 Va. Cir. 16, 23 (Nelson Cnty. 2004), the local
zoning administrator informed Orion that it needed a conditional use permit for a shotgun sports
center on land it owned. /d. at 14. After its application for a permit was denied, Orion filed suit
claiming that the proposed use was allowed by right. Id. at 21. The board of supervisors asserted
that Orion had failed exhaust its administrative remedies by timely appealing the zoning
administrator’s opinion to the board of zoning appeals. Citing Vulcan, the court rejected that
defense: “At the time that Orion was advised by the Zoning Administrator to make application for
a conditional use permit, there was no petition [i.e., application] pending. Accordingly, Orion was
not aggrieved . . ..” Id. at 13—14. It follows that if Orion was not aggrieved, it had no option to
appeal the zoning administrator’s opinion, since (as RN Golf admits) aggrievement is a necessary
prerequisite to any BZA appeal.

Similarly, a condominium association was not aggrieved by a zoning “Interpretation
Letter” concluding that certain zoning proffers required the association to pay for its owners’
memberships in a community pool. See Gwinn v. Jefferson Green Unit Owners’ Ass'n, 54 Va.
Cir. 79, (Fairfax Cnty. 2000), rev'd on other grounds, 262 Va. 449, 551 S.E.2d 339 (2001).
Years later, the association stopped paying the dues and, when sued by the zoning administrator,
crossclaimed to challenge the proffers. /d. at 80. The zoning administrator argued that the
association was time-barred because it failed to appeal the letter within 30 days. The circuit court
cited Vulcan as the reason for rejecting the argument:

The Interpretation Letter . . . is not a determination or decision;> rather, the

! While decisions of other circuit courts certainly have no precedential value, the Adjacent
Owners offer them as persuasive authority for the consistent application of Vulcan.

* As noted in the Adjacent Owners’ opening brief, the Zoning Administrator’s Letter also
lacked the finality of an appealable determination. (See Br. Supp. Summ. J. 6-7.)



January 1991 letter reflects advisory comments directing Jefferson Green's next
possible efforts. Thus, no deadline to appeal was triggered by the 1991
correspondence. “Until an application was pending asking for specific relief, there
could be no denial of any personal or property right resulting from any
administrative decision or determination. Without a pending application, the [sic]
comments merely were advisory.” The record indicates that the 1991
communications between the zoning administrator and Jefferson Green constituted
inquiries and advisories and did not constitute decisions as to which Jefferson
Green was aggrieved, therefore no appeal was required at that time.

Id. at 80 (citation omitted, emphasis added).® Thus, even where the landowner’s original inquiry
concerned its existing proffers, the issue was not presented in such a specific, concrete way as to
cause aggrievement when the “Interpretation Letter” was adverse. Here, the issue presented to,
and answered by, the Zoning Administrator was considerably more abstract and speculative.

IIL. RN Golf proposes a one-sided system in which a landowner, but no one else, can
appeal a zoning opinion before there is any application for a future use of his land.

RN Golf argues that a landowner should always be allowed to appeal any zoning
interpretation regarding his own property—no matter how speculative or unspecific his possible
land use proposal. That position is wrong. Here, RN Golf readily admits that it might never
pursue residential development, and it certainly has never proposed any. As for the Adjacent
Owners, however, RN Golf argues that “it is only in the context of one property owner’s
particularized land-use plans . . . that it is possible for an opposing neighbor to be able to
successfully demonstrate some type of ‘particularized harm’ sufficient to confer standing as an

‘aggrieved’ person.”* (Resp’t’s Mem. Supp. Mot. Dismiss 7.)

* The court found that the association had failed to appeal a later notice of violation and
was therefore barred from challenging the reasonableness of the proffers. 54 Va. Cir. at 84. That
ruling was consistent with Vulcan, which dealt only with prospective uses; a notice of violation,
by contrast, is appealable because it implicates a landowner’s existing land use. In keeping with
that distinction, Va. Code § 15.2-2311(A) requires that any written notice of zoning violation (i.e.,
regarding an existing use) contain language notifying the owner of his possible right to appeal.

* The Adjacent Owners are in the unusual position of being able to demonstrate adverse
effects from the BZA’s decision itself, not just from a possible future decision to allow a specific
residential development of the Golf Course Property. Ordinarily, adjacent landowners



Such a system, as espoused by RN Golf, would be inherently stacked to favor one
landowner to the detriment of his neighbors. If the landowner disputes a zoning administrator’s
opinion regarding his property, he could appeal it until he gets a favorable answer or his appeals
are exhausted. The owner would have this supposed option to appeal, regardless of how
speculative or vague his intentions were. But at least until he submitted an actual application or
plan, the owner would have no obligation to appeal. In fact, rather than appeal an adverse opinion,
he could simply submit repeated requests for zoning interpretation or verification, but no
application, in the hope of receiving a favorable response. But no neighboring landowner could
ever rely on or appeal any of the responses from the zoning administrator. Conversely, under RN
Golf’s incorrect theory, if enee the owner of the subject property received a favorable opinion, he
could rely on it and none of his neighbors could ever challenge it. The bias inherent in RN Golfs
suggested system is striking, and it directly contravenes Vulcan’s requirement of a specific
application as a basis for aggrievement.

RN Golf cites no authority for this asymmetrical system, nor does such authority exist.
Indeed, such a system defies common sense. And even if it could conceivably be allowed, it
would require action of the General Assembly to enact such a sweeping rejection of Vulcan. RN
Golf suggests that the General Assembly effectively overrode Vulcan when it amended Va. Code
§ 15.2-2307 to expand the list of “significant affirmative governmental acts allowing development
of a specific project” on which a landowner might rely to establish a vested right. (See Resp’t’s

Mem. Opp. Summ. J. 10.) The amendment added the following action:

(particularly ones outside a planned district) might not be able to make such a showing at this
stage and would have to wait until the later approval of a specific use. But at that point, RN Golf
would presumably deny that those landowners could challenge the foundational zoning opinion on
which the specific approval was based. Here, that foundational decision is the BZA’s decision
that the development plans allow residential development of the Golf Course Property.



the zoning administrator or other administrative officer has issued a written order,
requirement, decision or determination regarding the permissibility of a specific use
or density of the landowner’s property that is no longer subject to appeal and no
longer subject to change, modification or reversal under subsection C of

§ 15.2-2311.

2010 Va. Acts ch. 315 (emphasis added). RN Golf’s reliance on this amendment is misplaced.
RN Golf does not claim, nor could it, that it has any vested right to residential use. Whatever the
effect of this amendment on a landowner’s ability to rely on certain zoning determinations, it
clearly requires the landowner to propose “a specific use or density,” and the resulting official act
must “allow[] development of a specific project.” Va. Code Ann. § 15.2 2307 (Supp. 2015). That
is hardly a repudiation of Vulcan. And more the point, RN Golf has never advanced such a
specific proposal for redevelopment of the Golf Course Property. No one could reasonably argue
that “uses other than a golf course” describes a specific use.” In no way can RN Golf’s request to
the Zoning Administrator be viewed as a specific application or proposal, even under this statute.

III.  This Court has the power to declare its own lack of subject matter jurisdiction.

RN Golf complains that the jurisdictional issue was not raised during the BZA
proceedings, but not that this Court may assert jurisdiction if the BZA had none. Lack of subject
matter jurisdiction can be raised at any point, even sua sponte on appeal. See Porter v.
Commonwealth, 276 Va. 203, 228, 661 S.E.2d 415, 427 (2008). The Adjacent Owners were not
represented by counsel at the BZA hearing. It appears that the BZA nonetheless recognized the
jurisdictional issue, as evidenced by the members’ numerous comments acknowledging that the
absence of any specific proposal made a conclusive decision impossible. (See Br. Supp. Summ. J.

3—4.) Asitis, the Adjacent Owners raised the defect at their earliest opportunity in this Court.

> While the Zoning Administrator’s Letter also referred to “Residential Uses” (Ex. 6 at 3),
that too is far from specific. The PRC District regulations contemplate a wide range of possible
residential uses, including single-family detached dwellings, single-family attached dwellings,
multi-family dwellings, and a mixture of those use types. See ZO § 6-302(A)(6)—(9).
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